“Like the framers of tho Consti- |

tution, we worry about 4 too-pow-
erful government, and especially a
too-powerful presidency, almost

as much as we do about national -

secunty,” ‘observes Jack Gold-

smith 'in his new book, “Power .

and Constraint: The Accountable
Presidency after 9/11.”

He adds,
has basically decided that a self-
serving and institutionally. biased

media which pursues and publish--

‘s government secrets that some-
times harm national security
achieves important accotntability
benefits that on balance outwelgh
the harms to national security.”

Goldsmith, who served in the
Bush Administration’s Office of
Legal Counsel, is currently the
Henry 1. Shattuck Professor at the
Harvard Law School. His previ-

ous books include *“The Terror-

Presidency: Law and Judgment

Inside the Bush Administration,” .
“The Limits of International Law™

with Fric A. Posner and “Who
Controls the Intermet?: Illusions of
A Borderless World” w1th Tim
Wu.

The seven chapters that com—
prise “Power and Constraint”
arranged in threé major secuons

Part One, “Continuity,” consisting -

of the first two chapters, discusses
President Barack Obama’s reluc-
tant embrace ‘of his predecessor’s
counterterrorism policies. Gold-
smith explains how Obama
moved from the shimmering ide-
alism that characterized his cam-

patgn to the more shadowy reality -

* that gradually emerged after he

took: office. But the anthor is not’ ‘
_ history.” .
Fmally, in-Part T,hree “Assess- '

content' to merely describe how
this metamorphosm occurred; he

feels it is equally important” ‘that

we understand why it took place.

" “In’retrospect, what is remark-.

able about candidate Obama’s
criticism of ‘the Bush counterter-
rorism program is how much sub-
tle wiggle room they left the
future President,”
writes. . “Omnce . in office, the
Obama administration exploited
this wiggle room in some areas
and departed ' from - campaign
pledges in others: Obama contin-
ued the later Bush counterterror-
ism program, but he did so in a

differént, way from his-predeces-

sor, with a different pubhc attltude
toward his powers,’

Part Two, “Distributed Checks g
" people under the guise of national

and Bal_ances is made up of the’
middle four chapters of the book.

Here, Goldsmith goes into consid- .

erable detail as he describes how
forces from both within as well as®
outside the administration were
able to effectively.derail key com-
ponents of the president’s’ cour-
terterrorism inttiatives, niany of
which seemed to skirt several fun-
damental legal principles.

. “The 1.8, Constitution creates
a system of ‘checks and balances”
that gives other institutions — Con-:
gress, the courts,; and the press —
the motives and tools to countexr-
act the president when they think
he is too powerful, pursdes the

wrong policies, or .acts illegally,” .
“Far- from .
rolling over after 9/11, these insti-
pushed back harder

Goldsmith . notes.

tutions
against the Cormunander in Chief
than.in any other war in American

“The United States’

Goldsmith -
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ment,” Goldsmith argues that
emerging Testrictions on the presi-

‘dency have actually  served . to
- strengthen the efficacy ‘of the '

‘office. In 'making his’ case, the
author provides numerous exam-

“ples that appear to substantiate the

conclusions he so elegantly articu-.
lates. 'Goldsmith -sees the last

-decadé — ope in which the presi-.

dency was elevated to a remark-

able and unprececieuted level of’

power as a victory for the inher-
ent authority of the U.S. Constitu-
tion. Even when faced with mon-
strous acts of terrorism, when it
‘would have been all too easy for
the executive branch to impose
authoritariantule on the American

security, our unique brand of

democracy ultimately prevailed.
“The ~ executive branch’s

overdeployment and manipula-

tion of the secrecy stamp 15 an
‘important - justification for am

aggressive press to find and pub-
lish these secrets,” Goldsmith
asserts. “The Iarger point here —
one that applies to all accountabil-
ity mechanisms — is that account-
ability includes much more than
criminal punishment and does not
turm only’ on individual mistakes
or wrongdoing.” :

Like every project he has been

involved  with, Goldsmith’s

research for “Power and Con-
straint,” with no less than 43
pages of source notes at the con-
clusion of the main text, was
meticilous and exhausting. The
author culled many of the anec-

$26.95.

,dotes found scattered throughout
the book from personal inter-
views with “over 60- current and

-former government officials in -
.all three branches of govern-

ment.” Most of these individuals
chose to remain anonymous - for
Teasons that are entirely under-
standable = but their firsthand
knowledge and" perceptions. of
the/events that form the backbone -
of “Power and Constraint” are
evident on almost every page and
add ‘an intimacy to the narrative
that would not have been possi-
ble otherwise. _

-'The book left me with a sur-
puisingly good feeling about the
resiliency of our system of gover-
nance as well as a renewed appre-
ciation for its framers. They obvi-
ously knew what they were doing
when they créated checks and bal-
ances in an attempt to make cer-
tain we never descend into tyran-
ny. Goldsmith does an outstand-

“ing job of explaining why these

safeguards. are still working 236
years after they were set im

‘motion.

“Power and Constraint” is a
perfect antidote to the culture of
cynicism that often permeates our
daily existence. In an era when'it
is all too common to resort to see-
ing’ our country through an
Orwellian  lens, Goldsmith
reminds us that the self-correcting
features deeply embedded in the
American experiment in self-gov-
-ernance remain solidly intact.

~- Reviewed by Aaron W
Hughey, Department of Counsel-
ing and Student Affairs, Western
Kentucky University.
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